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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 24th day of Septenber, 1993

)

J. W KIME, )
Commandant , )
United States Coast Cuard, )
)

% ) Docket ME-148

)

DAVI D A. TAYLCR )
)

Appel | ant. )

)

OPI Nl ON AND ORDER

The appel |l ant, by counsel, seeks review of a May 6, 1991
deci sion of the Vice Commandant (Appeal No. 2524) affirmng the
revocation of his nmerchant mariner's docunment (No. 224 50 5056)
and |icense (No. 61555) as ordered by Coast Guard Adm nistrative
Law Judge Peter A. Fitzpatrick on Novenber 30, 1990, follow ng a
four-day evidentiary hearing that concluded on Septenber 11

1990." The | aw j udge sustai ned charges of negligence, violation

'Copi es of the decisions of the Vice Commandant (acting by
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of law, and m sconduct in connection with appellant's service
aboard the MV JENNA B on various dates in February and March,
1990.° The charge of negligence resulted fromthe collision of a
barge the JENNA B was pushing with a railway bridge on the
Eastern branch of the Elizabeth R ver at Norfolk, Virginia. The
vi ol ati on-of -1 aw charge was predi cated on the all eged di scharge
of oil (apparently between four to five hundred gallons) fromthe
barge, after the collision, into that waterway.® The charge of
m sconduct rests on allegations that the appellant on twelve
occasi ons served as the operator of the JENNA B when his
operator's |license was under suspension for a charge of
negl i gence sustained in an earlier, unrelated proceeding.® As we
find no nerit in any of appellant's objections to the Vice
Commandant's decision, we will deny his appeal.?®

All of the appellant's challenges to the | aw judge's
di sposition of the matter were considered by the Vice Conmandant;
and fromon our exam nation of the record, we are satisfied that
the Vice Conmandant correctly rejected them W wll,
nevert hel ess, discuss two of the appellant's contentions, renewed

(..continued)
del egation) and the | aw judge are attached.

The MV JENNA B is a 320 gross ton uni nspected tow ng
vessel, roughly 137 feet long and 27 feet at its beam

*The statute prohibiting such a discharge is 33 USC 1321

“The prior case, in which appellant's |icense was suspended
for five nonths (two nonths outright plus three nonths remtted
on six nmonth's probation), also involved a collision by a vessel
appel | ant was operati ng.

*The Coast Guard has filed a reply opposing the appeal.
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on appeal here, not because we believe the Vice Commandant did
not fully and fairly resolve the | egal issues they raise, but
because they appear to present issues we have not previously had
occasion to address in a Coast Guard case.

W find no nerit in appellant's position that the | aw judge
shoul d have recused hinself fromthe case once he decided to
reject a plea agreenent the parties had negotiated.®
Specifically, we neither agree that a |law judge, in order to
avoi d any possible "conflict of interest"” that m ght arise from
exposure to information relevant to the settl enent discussions,
should withdraw from a case whenever he has di sapproved a plea

7

agreenent,’ nor do we agree that any of the |l aw judge's coments

*Under the agreenent, the Coast Guard, in return for
appellant's plea of no contest to the three charges, woul d
recommend that his |license be suspended outright for 15 nonths
and that his docunent be suspended out right for 6 nonths. The
termof the license suspension was to include three nonths for
appel l ant's having had a second violation during the probationary
period ordered in his prior case.

‘A | aw j udge either has or does not have authority to
entertain a plea agreenent. |f he does, and appell ant does not
argue that the |law judge did not have the power to accept or
reject the agreenent he and the Investigating Oficer reached, we
fail to see how it can be deened inappropriate or inadvisable for
the law judge to hear a case after rejecting an effort at
settlenment. W recognize that in crimnal cases heard by a jury
the jury's factfinding will not be influenced by pre-trial plea
di scussions with the judge. Nevertheless, not all crimnal cases
are tried with a jury, and we are unaware of, and appel |l ant does
not cite, any cases holding that a judge cannot or should not try
a crimnal case without a jury if a plea agreenent has been
di sapproved. However, even if our attention were directed to
such a holding, we would view the matter no differently, for the
strict standards applicable to a crimnal trial are not
necessarily applicable to an adm nistrative proceeding directed
not agai nst an individual, but to his right to hold a seanman
i cense or docunent.
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in connection with his disapproval of the plea agreenent in this
case reveal that he had prejudged the matter.® As to the general
I ssue appell ant raises, we see no reason to suspect that a | aw
judge's consideration of the terns of a settlenent that is not
accepted is any nore likely to conprom se his ability to decide a
case objectively than would be a ruling disallow ng as
I nadm ssi bl e any ot her prejudicial evidence. 1In either event,
the law judge is, we think, presuned able to base a decision on
the properly admtted evidence of record, unaffected by factors
the law instructs himto disregard. W are not persuaded that
such a presunption is not appropriate in the context of an
adm ni strative adjudication, as acceptance of appellant's
position would require us to hold.

Appel l ant's contention that the |aw judge's coments in
rejecting the plea agreenent denonstrated a prejudgnment of the
i ssues, warranting his disqualification, is, in effect, also an
attack on the law judge's exercise of his authority to di sapprove
the plea agreenent. To be sure, the | aw judge in forceful
| anguage | eaves no doubt that he believed the conduct alleged in
support of the m sconduct charge agai nst the appellant to be
exceptional ly serious, expressing the view that operating on a
suspended |icense "goes to the heart of the law' (Transcript at
36). However, the appellant's apparent disagreenent with the | aw

judge over the gravity of the charged offense provides no ground

W& hasten to add that we perceive no basis for a claim of
prejudgnent or bias in connection with any facet of the |aw
judge's handling of the hearing in this matter.
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questioning the latter's inpartiality; and we find no basis for
the claimof prejudgnent in the |aw judge's conscientious effort
to assess the adequacy of the plea agreenent, for that task, by
its very nature, obligated the | aw judge to assune, arguendo, the
truth of the facts underlying the charges® and to di sapprove the
agreenent if he concluded, as he did, that the charges, if
proved, justified a nore severe sanction than the agreenent
contenplated. |In short, the |aw judge did not have to defer to
the parties' reconmmendati on on how best to renedy the all eged
conduct, and appel l ant has not shown that the | aw judge's
decision to hear the evidence hinself and determ ne the
appropriate order for any charges in fact reflected a prejudgnent
or bi as.

Appel l ant's contention that the sanction ordered by the | aw
judge and affirmed by the Vice Commandant is excessive al so
warrants comrent. Al though the Vice Conmmandant acknow edged t hat
this is a case of first inpression with respect to sanction, he

concl uded that appellant's intentional and flagrant disregard of

*Appel | ant points to the | aw judge's questioning of the
| nvestigating Oficer as to the basis for his belief that the
appel l ant woul d be any nore likely to conply with the suspension
in the plea agreenent than he was the suspension in the | aw
judge's prior order. W do not agree that the inquiry bespeaks
prejudgnent. In the first place, we do not see how the | aw judge
coul d properly eval uate any agreenent seeking to settle a
m sconduct charge such as the one at issue in this case w thout

asking that question. |In the second place, the appell ant
essentially invited questions concerning the likely effectiveness
of the plea agreenent by urging its approval. He cannot fairly

conpl ai n of prejudgnent because the |aw judge used his nane in
probing the Investigating Oficer's assurances that the plea
agreenent would preclude a repetition of the conduct it

ostensi bly purported to redress.
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a suspension order justified revocation.™ W agree with that
conclusion, and we find no nerit in appellant's argunent that
revocation was i nappropriate because his conduct did not, unlike
ot her cases in which revocation has been inposed, present a
serious risk of harm \Wile we do not think that such a factor
nmust be established in order to support revocation, we take issue
with the appellant's apparent belief that conduct such as that
underlying the m sconduct charge agai nst hi m does not jeopardize
mari ne safety. Because the actions of an individual who | acks
respect for authority or shows contenpt for it cannot be
predicted with any degree of certainty, a genuine issue arises as
to such an individual's ability or willingness to conformhis
behavior to the requirenents of law, including vessel operating
provi sions that are designed to ensure the safety of others. In
any event, we see no reason why the Vice Commandant cannot fairly
concl ude, notwi thstandi ng the absence of precedence, that an
i ndi vi dual who refuses to conply with an order suspending his
authority to operate a vessel should no | onger be entrusted to

possess such authority.

“Whil e the issue may be novel in the Coast Guard context,
t he Board had deci ded nunerous avi ation enforcenent cases in
whi ch operation during the period of an airman certificate
suspensi on was alleged. Wen such a charge has been upheld, the
sanction traditionally has been revocation. See, e.q.,
Adm nistrator v. Dunn, 5 NTSB 2211, 2213 (1987) (" Respondent knew
or should have known that his certificate was under suspension
and his operation of an aircraft denonstrates such a | ack of
j udgnent and responsibility that revocation is warranted.
[footnote omtted]").
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ACCORDI NGLY, I T IS ORDERED THAT:
1. The appellant's appeal is denied, and
2. The orders of the Vice Commandant and the | aw judge
revoking the appellant's mariner's |license and docunent are
af firnmed.
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



